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DETAILED ACTION 
Claim Rejections - 35 USC § 112 

The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude witti one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

Claims 1-12 are rejected under 35 U.S.C. 112, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter which 
applicant regards as the invention. 

NOTE: The claims are generally narrative and indefinite, failing to confonn with 
current U.S. practice. They appear to be a literal translation into English from a foreign 
document and are replete with grammatical and idiomatic enrors. 

Claims 1-4 are rejected under 35 U.S.C. 1 12, second paragraph, as being 
incomplete for omitting essential elements, such omission amounting to a gap between 
the elements. See MPEP § 2172.01 . The omitted elements are: those which would 
result in the recited "foam-holding agent". The only recited physical components are (i) 
water extract of tea leaves and/or (ii) ethanol extract of tea leaves. Collectively or alone 
these components would not be considered to form a "foam-holding agent". Thus it Is 
unclear as to how this claimed resultant product is actually formed. 

Claims 1-3, 5 and 12 are indefinite for the recitation of the phrase "water and/or 
ethanol extract of tea leaves". It is unclear whether the claims encompass any of the 
following possible interpretations, or some other interpretation: 

• ethanol extract of tea leaves and water; 

• ethanol extract of tea leaves or water; 
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• water; 

• aqueous ethanol extract of tea leaves; 

• aqueous extract of tea leaves; 

• aqueous ethanol extract of tea leaves and ethanol extract of tea leaves; 

• aqueous ethanol extract of tea leaves or ethanol extract of tea leaves; 
Claim 2 is indefinite for the recitation of the phrase "[t]he foam-holding agent 

according to claim 1 , which is obtained by concentrating a water*'. It is unclear as to how 
the water could be concentrated. 

Claim 3 recites Brix degree of the concentrate. Since Degrees Brix is a 
measurement of the mass ratio of dissolved sucrose to water in a liquid, and claim 1 
does not recite sucrose or any other sweetener, it is not clear how Brix degree recitation 
further limits claim 1. 

Claims 4 and 7 recite specific types of tea. Claim 1 , as currently written, may be 
interpreted as "A foam-holding agent which comprises water" (see rejection above), and 
therefore does not require tea extract. Claim 5 does not require tea extract as well. Thus 
it is not clear how recitation of particular tea types in claims 4 and 7 further limit claims 1 
and 5. 

Claim 8 recites the limitation "the internal pressure of carbon dioxide" in line 2. 
There is insufficient antecedent basis for this limitation in the claim. It is also not clear 
how the "internal pressure" limitation is applied to a beverage that has not been bottled 
or packaged in a can. 
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Claim 9 is indefinite for the recitation of the phrase "wherein a fermented grain 
liquor Is not used as a source material". It is not clear as to what the source material 
refers to. 

Claim 12 is indefinite for the recitation of the phrase "A method for producing a 
carbon dioxide-containing drink, which comprises preparing a drink blended with a 
foaming agent and a water and/or ethanol extract of tea leaves". It is unclear if "the 
drink" is blended with foaming agent and tea extract, or the drink is formed by blending 
foaming agent with tea extract. 



Claim Rejections - 35 USC § 102 
The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 
A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or In public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

Claims 1, 5, and 12 are rejected under 35 U.S.C. 102(b) as being anticipated 
by Liu (CN 1237624). 

In regard to claims 1, 5, and 12, Liu discloses a carbon dioxide containing 
beverage that is formed from tea (tea extract), wine, liquor, fruit juice, white granulated 
sugar, sweetening agent, carbon dioxide, foaming agent, thickening agent, etc. 
(Abstract). Regarding tea extract recitations, it is noted that tea as a beverage is a tea 
extract, since tea leaves do not dissolve in water during brewing. Tea flavor is extracted 
during the brewing of tea. 
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Claims 1, 5, and 12 are rejected under 35 U.S.C. i 02(b) as being anticipated 
by Suzul(i et al (JP 04356160). 

In regard to claims 1, 5, and 12, Suzuki et al disclose adding emulsifier and ethyl 
alcohol to an aqueous extract of tea (Abstract). Suzuki et al also disclose that the 
resultant composition "is forced to be mixed with air and foamed" by using homogenizer. 
Suzuki et al disclose "a composition excellent in foamability, foam adhesion, uniformity, 
etc." (Abstract). Regarding carbon dioxide recitations, it is noted that air contains carbon 
dioxide, and forcing composition to be mixed with air, is the same as forcing 
composition to be mixed with carbon dioxide. Regarding tea extract recitations, it is 
noted that tea as a beverage is a tea extract, since tea leaves do not dissolve in water 
during brewing. Tea flavor is extracted during the brewing of tea. 

Claim Rejections - 35 USC § 103 
The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 1 02 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1 , 148 
USPQ 459 (1966), that are applied for establishing a background for determining 
obviousness under 35 U.S.C. 103(a) are summarized as follows: 
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1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating 
obviousness or nonobviousness. 

Claims 2-4, 7-11 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Liu (CN 1237624). 

Liu is taken as cited above. 

Regarding claims 2 and 3, see rejection under 35 U.S.C. 112, second paragraph 
above. Also in regard to claim 3, Liu do not specifically disclose Brix degree of tea 
extract. However, Liu discloses use of granulated sugar and sweetening agent in 
composition. One of ordinary skill in the art would have been motivated to vary amount 
of sugar in the beverage depending on a desired sweetness. One of ordinary skill in the 
art would have been motivated to do so, since this was a common practice in the art. 
One of ordinary skill would also have been motivated to vary amount of sugar in the 
beverage depending on personal sweetness preferences of a consumer. 

Regarding claims 4 and 7, Liu do not disclose particular type of tea. Given the 
fact that both green tea and black tea types were well known in the art to be used for 
tea beverages preparation, one of ordinary skill in the art would have been motivated to 
choose a particular type of tea based on a personal preferences of a consumer, such as 
color, flavor, taste, etc. Particular choice of tea would not have involved an inventive 
step. 

Regarding claim 8, see rejection under 35 U.S.C. 112, second paragraph above. 
Also in regard to claim 8, Liu do not specifically disclose particular internal pressure of 
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carbon dioxide. However, one of ordinary skill in the art would have been motivated to 
vary amount of carbon dioxide incorporated depending on a desired mouthfeel, fizz and 
flavor. 

In regard to claim 9-1 1 , Liu discloses wine and fruit juice. Liu do not particularly 
disclose alcohol content of the resulting beverage. However, one of ordinary skill in the 
art would have been motivated to vary amount of alcohol in the beverage due to the 
consumer preference of alcohol product, and also based upon the concentration of the 
final preparation, materials, etc; 

Claim 6 is rejected under 35 U.S.C. 103(a) as being unpatentable over Liu 
(CN 1 237624) in view of Gong Yungao (CN 1 2851 53). 

Liu is taken as cited above. Liu discloses that tea beverage is a refreshing drink 
having that prevents fatigue and regulates appetite. 
Liu do not disclose use of hop extract. 

Gong Yungao disclose tea beverage "with medical health care" action containing 
hops and tea leaf extract. Gong Yungao discloses that the finished product prevents 
hypertension, regulates metabolism, and has a good taste. 

Since Liu discloses tea beverage with beneficial properties for human health, and 
since Gong Yungao discloses tea beverage in combination with hops that prevents 
hypertension, regulates metabolism, and has a good taste, one of ordinary skill in the 
art would have been motivated to modify disclosure of Liu and to include hop extract as 
an ingredients for the benefits taught by Gong Yungao. One of ordinary skill in the art 

J 
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would have been motivated to do so, since both tea and hops are known to impart bitter 
flavor to beverages. One of ordinary skill in the art would also have been motivated to 
do so, since hops were well known in the art to be used in preparation of effervescent 
beverages. 

Claims 2-4, 7-11 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Suzuki et al (JP 04356160). 

Suzuki et al is taken as cited above. 

Regarding claims 2 and 3, see rejection under 35 U.S.C. 112, second paragraph 
above. Also in regard to claim 3, Suzuki et al do not specifically disclose Brix degree of 
tea extract. One of ordinary skill in the art would have been motivated to add sugar to a 
tea beverage and to vary amount of sugar in the beverage depending on a desired 
sweetness. One of ordinary skill in the art would have been motivated to do so, since 
this was a common practice in the art. One of ordinary sl<ill would also have been 
motivated to vary amount of sugar in the beverage depending on personal sweetness 
preferences of a consumer 

Regarding claims 4 and 7, Suzuki et al do not disclose particular type of tea. 
Given the fact that both green tea and black tea types were well known in the art to be 
used for tea beverages preparation, one of ordinary skill in the art would have been 
motivated to choose a particular type of tea based on a personal preferences of a 
consumer, such as color, flavor, taste, etc. Particular choice of tea would not have 
involved an inventive step. 
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Regarding claim 8, see rejection under 35 U.S.C. 112, second paragraph above. 
Also in regard to claim 8, Suzuki et a! do not specifically disclose particular internal 
pressure of carbon dioxide. However, one of ordinary skill in the art would have been 
motivated to vary amount of carbon dioxide incorporated depending on a desired 
mouthfeel, fizz and flavor. 

In regard to claim 9-1 1 , Suzuki et a! discloses use of ethyl alcohol. Suzuki et al 
do not particularly disclose alcoholic content of the resulting beverage. However, one of 
ordinary skill in the art would have been motivated to vary amount of alcohol in the 
beverage due to the consumer preference of alcohol product. 

Claim 6 is rejected under 35 U.S.C. 103(a) as being unpatentable over 
Suzuki et al (JP 04356160) in view of Gong Yungao (CN 1285153). 

Suzuki et al is taken as cited above. 

Suzuki et al do not disclose use of hop extract. 

Gong Yungao disclose tea beverage "with medical health care" action containing 
hops and tea leaf extract. Gong Yungao discloses that the finished product prevents 
hypertension, regulates metabolism, and has a good taste. 

Since Gong Yungao discloses tea beverage in combination with hops that 
prevents hypertension, regulates metabolism, and has a good taste, one of ordinary skill 
in the art would have been motivated to modify disclosure of Suzuki et al and- to include 
ingredients (including hop extract) as taught by Gong Yungao for the benefits taught by 
Gong Yungao. One of ordinary skill in the art would have been motivated to do so, since 
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both tea and hops are known to impart bitter flavor to beverages. One of ordinary skill in 
the art would also have been motivated to do so, since hops were well known in the art 
to be used in preparation of effervescent beverages. 



The prior art made of record and not relied upon is considered pertinent to applicant's 
disclosure. 

Any inquiry concerning this communication or earlier communications from the examiner 
should be directed to Vera Stulii whose telephone number is (571) 272-3221. The examiner 
can normally be reached on 7:00 am-3:30 pm, Monday-Friday. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supen^isor, Keith Hendricks can be reached on (571) 272-1401. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private 
PAIR system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). If you 
would like assistance from a USPTO Customer Service Representative or access to the 
automated information system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



Conclusion 



VS 
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